United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF 


93-7497 


gued hy 


DAVID SCHOENBROD 


United States Court of Apuvals 
FOR © 1— SECOND CIRCUIT 
cket No. 75-7497 


Ot __ 


RESOURCES DEFENSE COUNCIL, [Ne¢ s 
NEW YORK, CITIZENS FOR CLEAN AIR, IN COMMI bk FOR BETTER T 
IN¢ ENVIRONMENTAL ACTION COALITION Is HARI VALLEY RAN 
PORTATION ASSOCIATION, INSTITUUT FOR P PRA RTATION, NY( 
CLEAN AIR CAMPAIGN, NEW YorK STA | S31 \TION COUNCIL, NORTH 


EAST TRANSPORTATION COALITION W \ COMMITTEE, DAVID SIVvI 


HUGH CAREY, ABRAHAM BI AME, DAVID L. Yun MICHA (OBB, ALFRE 
KISENPRKEIS, MOSES L. Kov} ELINOR G ; I tor 1. Low 
MICHAEL LAZAR, JOHN ZUCCOTT! Mor PARSH | O’DWYER, J, 
DOUGLAS CARROLI IR.. WILLIAM J. RONAN. 7 I \GH F, P.E 
JAMES MELTON, OGDEN REID. S \TE OF NEW YORK, ( F NEW Yor! 
NEW YORK CITY TRANSIT Al THORITY 


APPEAL FROM THE UNITED STATES DI 


SOUTHERN DIsTRICT OF Nj YORK 
BRIEF FOR PLAINTIFFS-APPELLANTS 


15 We t dt ‘St tin j 


TABLE OF CONTENTS 


PROLLY: ORATION. 5.8-c 6:00) 6.6.0. 4-@ 6erecee Celele- eb ahem « 

ISSUES. PRESENTED: ..sscsee a ee eae ae rar ee eee ° 

Pater OPES RCHER AG Atel) be eraiele 7 a25 ot ergy easter ere.stin ce ewe aie aiice ea 

Re RRR Mn. SPM SOME oe 5 ceria ge eee Be oh a Et 

B. Statutory Scheme and Errors Below ........ 

C. The Motion for Preliminary Relief ........ 

be ecb aa EE) PRIN ioe iyo Sab wa eewlee 

i | ee. Se he OSs cso Aw esleeow se ke ek s 

3. The Defendants' Position ...... Siete teres 

Su. Peet DECLEOR BOLO os 6 koi oan e wed oboe 
PESO Ls 1 /Sarteietaresbig bi loieia sel a, was eie lass) ad wierecahs we ieleuece 


Fie 


THE CLEAN AIR ACT OPENS THE COURT FOR 

CITIZEN SUIT ENFORCEMENT FOR THE PURPOSE 
OF ASSURING ADEQUATE SPEEDY ENFORCEMENT 
OF THE ACT'S PUBLIC HEALTH GOALS. 


DISTRICT COURT, 


THE 


IN REPEATEDLY REFUSING 


TO TAKE JURISDICTION OF A CITIZEN SUIT 
ACTION, AND IN DENYING PLAINTIFFS! 


MOTIONS FOR PRELIMINARY RELIEF, 


HAS 


EFFECTIVELY AMENDED THE ACT AND DEFEATED 
THE CONGRESSIONAL GOAL OF SPEEDY 
SINE OA ESPDIEE:, creas: wie iel s acaile ene reigs bre iis Wllesk 


A. 


Conflicts with the Statutory 
PERT ECE ERIC celle eagle Oar Wk: Ses oe 


Conflicts with the Legislative 
BESEOLRY: | fino: 8) son, epaue mee wesw versione 


see ee eee 


ee ee ene 


Conflicts with the Congressional 


Purpose of Speedy Enfor7zement 


eee eeee 


24 


24 


29 


At 


Page 
No. 


Et. THE COURT ERRED FOR THREE SEPARATE 
REASONS IN RULING THAT THE CITIZEN 
SUIT NOTICE PROVISION PRECLUDED 
JURISDICTICN OVER THE TRANSIT 
PERS EE Lees hse uw abe eee bole s whe bas Cae KW 


A. The Statute Does Not Require Notice 
to a Delegate Agency of the State 
in an Action to Enforce 
Implementation of a State Plan ...... 40 


B. The Statute Does Not Require Notice 
to a Party Joined for the Purpose of 
Granting Palit Relvet 1.65 iiiekek dc oak ‘ie 44 


C. The Chairman and General Counsel of 
the Transit Authority Received a 
Copy of the Notice of Violation; 
Dismissal on the Basis of Lack of 
Notice in such Circumstances was 
Contrary to the Congressional 
PURPOSE Sine a acer 6 8 ols heres eee Pe eee rae 46 


ELE. THE DISTRICT COURT ERRED IN DISMISSING 
THE COMPLAINT PURSUANT TO RULE 8 
BECAUSE THE COURT OVERLOOKED THE 
RELEVANT PORTIONS OF THE AMENDED 
COMPLAINT AND, IN ANY EVENT, BECAUSE 
DISMISSAL WAS NOT THE APPROPRIATE 
PRE MEIENE | relar a ace de: aiehenaielecmraupierens oe ea eee 49 


Reena ARIE nb asta ane eb he tpiipe SS. Siok: BAAS la el ok 53 


ii 


TABLE OF AUTHORITIES 


CASES 


Adams v. U.S. ex rel. McCann Illinois 


National Bank and Trust Co. v. 
Chicago R.I. & P. Ry Co., 294 U.S. 
648 ng fitee get der” are Gee i aie anne 


2033 (2a Ciz. 2973) 


Danielson v. Local 24g) Ste Fee 


C.A.B. v. Aeromatic Travel Corp., 
489 F.2d 251 (2d Cir. 1974) 


Vermont v. Secretary, 508 F.2d 


927 (2d Cir. 1974) 


F.0.E. ‘Vs. BRA, 499 F.2d 1iis 
(24 Cir. L974). ernie 
F.O.E. v. Wilson, 389 F.Supp. 
1394 (S.:DIN.Y. 1974)’. : 


Metropolitan Wash. Coal. For 
Clean Air v. District of Columbia, 


511 F.2d 809 (D.C. Cir. 1975) 


NRDC v. Callaway, Dkt. No. 75-7048, 
Slip. Op. (2d Cir. Sept. 9, 1975). 


NRDC v. EPA, 475 F.2d 968 
(MC. Cle. 3974+ 6 a 


NRDC v. Train, 510 F.2d 692 
(D.C. Cir. 2975) > ; 


Train v. NRDC, 42] U.S. 60 (1975) 


J.S Plywood Corp - Hucson Lumber 
Co.; 37 P.R.D. 253. (6.0.8.5. Leoos< 


* Cases or authorities chiefly relied upon are marked 


by asteriks. 


PAGE 


45, 


47, 


45 


47, 


45, 


STATUTES, RULES AND REGULATIONS 


Administrative Procedure Act 5 U.S.C. 
OS. eels & aa ab ee bee Se wee O-Ole wie Rel ae ee ee 


Ali=awrite Act, 2e°UssG< (Glesaeb ..c cae 


*Clean Air Act 
U 


| 
of 1970) 42 U.S.C. §1857 et seq. .... 


EPA Regulations 


@0 C.F Re SSL TEA Eisen oss ee access 
40° C.PsR. S5402 . (CS) cdcicceiesine se hee.9is 
40° C.F Re $54.3 AD): 6 owe sie ice cea ei 0/5 


-deral Rules of Civil Procedure 


REP GE ge) ae cae Gwe we Ser eles ASL OSE, OO Bolen aoc 
NE i RI ee erat grcarsan geri micrge bey ae alsin rca oni Srk ee 
ES BS “saga aa re phe OcOre 4b a a eee er we 
N.Y. Bubs AdGEnS Taw SL20S. << Siweacwas 


MISCELLANEOUS CITATIONS 
Conference Report No. 91-1783, 91st 
Cong., 2€@ Sess. (1970) i niscssrcevesenes 


House of Representatives Report No. 
91-1146, 9lst Cong., 2d Sess. (1970).. 


*Legislative History of the Clean Air 
Amendments of 1970, 93rd Cong., 
2c SOSH (CLS TSD ecb ee hho 6 5618010 66 eae 


J. W. Moore, Federal Practice (2d Ed.) 


*Senate Report No. 91-1196, 9lst Cong., 
OTS sc) EERE verakeaeerane, 6 6 hain ee eis acete 


hN 
~ 
~ 


30 
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JOCKET NO. 75-7497 
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MICHAEL J. COBB, ALFRED EISENPREIS, 
MOSES L. KOVE, ELINOR GUGGENHEIMER, 
ROBERT A. LOW, MICHAEL LAZAR, JOHN ZUCCOTTI, 
MORRIS TARSHIS, PAUL O'DWYER, J. DOUGLAS CARROLL,JR., 
WILLIAM J. RONAN, THEODORE KARAGHEUZOFF, P.E., 
JAMES MELTON, OGDEN REID, STATE OF NEW YORK, 
CITY OF NEW YORK, NEW YORK CITY TRANSIT AUTHORITY, 


D2fendants-Appellees, 


BRIEF FOR PLAINTIFFS-APPELLANTS 


PRELIMINARY STATEMF.JT 
Friends of the Earth, Natural Resources Defense 


Council, Inc., and others (hereinafter "Plaintiffs") appeal 


| 
Pe 


from Judge Kevin T. Duffy's order of August 28, 1975, 
denying Plaintiffs' motion for preliminary injunction 
and dismissing the Amended Complaint as against one 


Defendant, the New York City Transit Authority. (A3-Al15.*) 


The action arises under the citizen suit 
provision of the Clean Air Act, Section au, 42: 0.S.¢, 
§1857h-2, and seeks enforcement of the Transportation 
Controi Plan for the Metropolitan New York City Area 
(hereinafter "Plan").** Defendants include the State 
and City of New York and elected and appointed 
officials of the State and City (hereinafter "State 
and City"). Also named as Defendants are David L. Yunich 
ln his capacities both as Chairman of the Metropolitan 
Transportation Authority and the New York City 
Transit Authority (hereinafter "Yunich","M.T.A." and 
"Transit Authority", respectively) and the Transit 


Authority itself. 


The decision below is unreported. 


ISSUES PRESENTED 


1. Where Congress expressly opened the Court for 


citizen enforcement of the Clean Air Act, did the 


wre 


Numerals preceded by "A" refer to the Joint Appendix. 


** The Plan was not a part of the record of this case 
below although all parties refer to the lengthy 
document. Copies will be supplied to the Court 
by Plaintiffs. 


N 


District Court err in refusing to consiaer 


Plaintiffs Motion for Preliminary Relief when 
such refusal effectively amends the citizen 
Suit provision and defeats the purpose of 


speedy enfcrcement. 


Did the District Court err in refusing to 
consider Plaintiffs Motion fox Preliminary 
Relief on the basis of a supposed defect in the 
Manner of mailing a notice of violation to one 
of the violator's agents where neither the Act 
nor the federal Agency's regulations require 
notice to the agent and the agent actually 


received a copy of the Notice of Violation? 


Did the District Court err in dismissiny the 
Amended Complaint for allegedly not mentioning 


the Transit Authority where, 


a) The Amended Complaint made numerous 
allegations specifically naming the 


Transit Authority; and 


b) The Court gave no reason for failing to 
grant Plaintiffs an opportunity to 


correct the alleged deficiencies by 


amendment? 


STATEMENT OF FACTS 


A. History of the Case 


Plaintiffs allege that the State and City have 
massively violated their own Plan to abate air pollution 
in New York City which the federal Environmental Protec- 
tion Agency [hereinafter "EPA"] approved pursuant to the 
Clean Air Act in 1973 [hereinafter "Act"]. 42 U.S.C. §1857a 
et seq. In the petition to review EPA's plan approval, it 
was undisputed that the State was in violation of the Plan 
from the outset. FOE Vv. EPA, 499 F.2d 1118, 1128 (2d Cir. 1974); 
(Al72.) On July 1, i974, this Court denied petioners'petition 
for an order of enforcement, holding inter alia, that the 
Plan was enforceable under the Act's citizen suit provision 
and that any enforcement action should be commenced in 


the District Court. Id. 


On August 5, 1974, Plaintiffs served their citizen 


svit notice of violation. During the statutory 


P 


60-day 
notice period, neither the State nor City brought them- 
selves into compliance and the EPA declined to file its 
own judicial action. On October 11, 1974, Plaintiffs commenced 
the action and moved for a preliminary injunction. The 


District Court ruled on December 17, 1,74, that Plaintiffs 


probably would prevail on both prongs of the test for an 


injunction. The Court nonetheless denied the motion, 
Ceferring to EPA administrative activities, because of 
Defendants’ pledge that the Plan would be revised. FOE 


v. Wilson, 389 F.Supp. 1394 (S.D.N.Y. 1974); (Al133-35.) 


On December 20, 1974, EPA ruled that the State 
failed to complete its application for a revision. (A134-35, 
Al71.) On January 8, 1975, EPA issued administrative Notices 
of Violation with respect to 12 of the 32 strategies enpvroved 
as part of the Plan.* 42 U.S.C. §1857c-8 (a). During 
the next eight months, EPA, continuing to refuse to commence 
a judicial enforcement proceeding, attempted to negotiate 
a solution on consent. EPA, however, was only able to 
negotiate consensual administrative orders with respect 
to eight of the twelve strategies for which Notices had 
been :ssued. (A1l34-35; Al47-48; Al159-62.) By the end 
of July, 1975, a full year of administrative negotiation 


had resulted in the followina: 


* The State remained in violation of all 


strategies contained in the Plan; 


* The State and City had consented to orders 
On eight relatively uncontroversial strategies; 


* The Notices of Violation are filed in the EPA Region 2 
enicrcement docket as Index Nos. 50216 and 50217. Copies 
of the Notices of Violation are annexed hereto for the 


convenience of the Court. 


* The State and Cit’? had refused to consent 


to administrative oriers on four strategies; 


No administrative action of any kind had 
been accomplished as to the remaining 20 


strategies. 


nT 


No activity occurred in the instant case during administra- 


tive negotiations. 


my} 


The massive violations, however, significantly 
harm public health. As strictly required by the Clean 
Air Act, the Plan was designed to meet federal health 
tandards by reducing carbon monoxide pollution by 78%, 
with similar reductions for other pollutants. Because 
of the failure to implement the Plan, carbon m.noxide 
levels have actually increased 25% since the Plan's adop- 
tion. (A147-48, A154.) Carbon monoxide is linked to 
increased death and disease, including aggravation of 
heart disease. (A27-30, Al45-47.) In July, 1975, in 
New York City, carbon monoxide had climbed to over five 
times the federal health standards and was projected 


to reach over six times the standards with a transit 


On or about Friday, July 25, 1975, the Transit 


Authority announced without prior warning that it, at 


the request of th City, would raise the transit fare 


in the next wee: to $.50. (A140.) In the view of Plaintiffs, 
such an increase, imposed before Plan implementation, 

would defeat the measures and strategies required by the 

the Plan, would cause an unlawful worsening of New York 

City's air quality, and was urnecessary if the Plan's 
strategies were implemented. On Monday, July 28, 1975, 
Plaintiffs obtained an order to show cause seeking tc 

enjoin te fare increase until the Plan was implemented, 

to compel implementation of the Plan, and to join the 

Transit Authority to the action as a party necessary to 


grant full relief. (A130-131; A1l32-137.) 


At a brief oral appearance on July 30, 1975, 


the District Court directed that ail briefs on the issue 


of jurisdiction to entertain Plaintiffs' motion be filed 
by August 1, 1975, and sated that factual issues would 
be determi 1 at a later hearing. (A201 .) 


During pendancy of the motion for preliminary 
injunction, Plaintiffs took two additional steps. On 
August 11, 1975, Plaintiffs filed ard served an Amended 
Complaint without leave of court pursuant to RujJe 15(a). 


The Amended Complaint added the ‘“ansit Authority as a 


party and re-identified Yunich as Chairman of the Transit 
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On August 29, 1975 Plaintiffs filed notice 


of appeal from the District Court's order of 
August 28, 1975. On September 8, 1975, Judge Mulligan 
denied plaintiffs' motion for an expedited schedule 


for this appeal. 


B; Statutory Scheme and Errors Below. 


In the Clean Air Act, Congress ordered 
affirmative action against air pollution to reach set 
goals by a set date: 

"Air quality standards protective of the 


health of persons must be achieved within 


the 3-year period of the approval of 
the plans to implement ambient air 
quality standards". S. Rep. 2.* 


Congress was fully aware that achievement of this 


goal would require profound changes: "Some 
facilities may be closed;" "as much as seventy-five 
percent of the traffic may i = to be restricted 


in certain large metropolitan areas...." S. Rep. 2. 


*Legislative history of the Clean Air Act cited herein 
as follows: 
"S. Rep." refer tc S. Rep. No. 91-1196, 91st Cong., 2nd Sess 
"H.R. Rep." refers to H. R. Rep. No. 91-1146, 91st Cong.; 
2d Sess (1970). 
"Conf. Rep." refers to Conf. Rep. No. 91-1783, S9lst Cong., 
2a Sess: (1970). 
"Leg. Hist." refers to Legislative History of the 
Clean Air Amendments of 1970, 93rd Cong., 2d Sess. (1974) 


(1970). 


Congress was aware also that such Sweeping 
changes would not become a reality without equally 
major institutional changes, particularly as to 
enforcement. Under previous clean air legislation, 
"progress has been regrettably slow" partly because 
of “failure on the part of the [federal agency] to 
demonstrate sufficient aggressiveness in implementing 
present law." H. R. Rep. 5. 

So, under the new legislation: 
” 
"TO assure that Federal and state agencies 
aggressively pursue their responsibilities 
and to supplement their capacities, the 
bill provides a right of citizen action to 
seek enforcement of the provisions of the 
act." S. Rep. 3. See also S. Rep. 36-37. 
The citizen suit provision authorizes citizen- 
beneficiaries of the Act, as private attorney 
generals, to directly enforce the provisions of the 
State implementation plans where a 60 day notice has 
been given and public officials thenselves are not 
diligentiy prosecuting a civil action in a court. 


Section 304, 42 U.S.C. §1857h-2. 


The District Court, however, three times 
(two motions for preliminary relief, one motion for 
partial summary judgment) refused to grant relief by 


interpreting the citizen suit provision of the Act in 


10 


a way that ignores its language and makes it unworkable. 


AS enacted, the citizen suit provision makes violation 


of an implementation plan schedule of compliance action- 


able against the violator. The District Court incor- 
rectly insisted, however, that a citizen must also in 
effect show and prove an additional element, that EPA 
is in viclation as well. This ruling ignored the plain 


language of the Act and forced private citizens to shoulder 


3 


a burden of proof not related to an element of the claim. 


It further altered the claim from violation of the time- 
table, a relatively simple claim, to a virtually impos- 
sible claim, that EPA had abused its prosecutorial dis- 


cret?* "". 


The District Court transformed the citizen 
suit provision into a formula for failure in other ways. 
The District Court refused to decide the merits of the 
Plaintiffs' claim, but instead referred the case to EPA 
for administrative remedies on the basis that it is the 
Agency that should enforce the Plan. Yet, Congress 
specifically opened the court to citizen enforcement 
upon EPA's refusal to commence its own judicial action 
within the 60-day waiting period. The 60-day waiting 
period in this case ended more than a year ago. The 


District Court's view of its jurisdiction deflates and 


Li 


lebilitates the Act's enforcibility; it frustrates public 
and Congressional expectations; and, indeed, it violates 
the crystal clear directives of Congress on judicial 


enforcement. 


The District Court further hobbled the citizen 
suit provision.by erecting impossible and -rroneous notice 
requirements which are contrary to the explicit statu- 
tory language and legislative history, as well as EPA 


and court interpretations of notice requirements. 


The District Court's errors must be corrected, 
both to preserve the citizen suit pruvision which Congress 
found so essential to the success of the Act and to pro- 


£ 


tect human health in New York City. Plaintiffs accordingly 
seek a remand, with instructions, on their motion for 


preliminary relief and a reversal of the District Court's 


dismissal of the complaint against the Transit Authority. 


Motion for Preliminary Relief 


ee Plaintiffs' Position. Plaintiffs moved for 
preliminary relief to compel implementation of the Plan 
and to prevent the fare increase until the Plan had been 


implemented on the following bases: 


to 


the 


a) The State and City were in violation 
of every strategy in the Plan. (High Proba- 


bility of success on the merits.); 


b) Air pollution has increased because of 
the State and City's failure to implement the 
Plan. Yet the State and City were about to 
authorize a fare increase which would have 
been unnecessary because the Plan called for 
subsidies of the fare through tolls greater 
than the total fare increase. Furthermore, 
because the Plan would prevent a changeover to 
private cars, a fare increase would have been 
far less damaging to health but for the viola- 


tions (Irreparable harm) ; 


‘ 


Cc) A fare increase at a time when the Plan 
was in massive violation would increase the 
likelihood of ultimate failure of the Plan. 
(N cessity to preserve the status yuo pending 


; 7 


implementation of the Plan.) 


Plaintiffs' expert witnesses, the Plan rtselr, 


Court have established the relationship between 


violations of the Plan and the transit fare. 


Plaintiffs submitted affidavits by Gerald 


Sturman, a partner and senior vice president in the 


irm of Parsons Brinckerhoff Quade & Douglas, Inc. 


M. 


engineering 


(A210-13.); 


Brian T. Ketcham, a former City official who was directly 


responsible for the drafting of the Plan (Al138-58; 
and Robert N. Rickles, the City Commissioner of Air 
at the time the Plan was proposed (A203-09.) Their 


showed that a 43% fare increase (to 50 cents) would 


A214-16.);3 


Resources 


affidavits 


approximately a 10% loss in transit ridership, or 600,000 


fewer trips per day. Based on historical data, 
this will lead to approximately 9,0 idded cars ent 
the central business district of Manhattan during t} 


r 


4 


result in an additional 15 to 2 


The increase in vehicle entries 


> increase in carbon monox- 


ide pollution due to the fare increase alone because of 


resulting traffic congestion and the fact that cars 


ut far more pollutants at slower speeds. 


The resulting harm to public health would 


occur but for the violations of the Plan. The violated 
Plar trateg requiring toll for the free Harlem and 
t River bridge was designed to produce $200 million 


/ 
fare increase, according to the Transit Authority's 
Own cstimates, by contrast, would produce only $140 million. 


Ry 


(A653. AZL5:.) In addition, the parking strategy of the 
Plan, together with other strategies, was designed to 
absolutely limit the number of vehicles entering the 
central business district of Manhattan. (A145-50.) Only 
because these strategies are not implemented, the fare 
increase would have the adverse effect of increasing 

he number of vehicles entering Manhattan. (A149; A206- 


07; A2Zl1-12.) 


Plaintiffs' witnesses showed that the fare 
increase would jeopardize the ability of the Plan to 
ultimately protect health as well. (A149-50; A207-09; 
A211-12.) Those witnesses showed that an essential element 
of the Plan was to reduce vehicular traffic in Manhattan. 
By further increasing the vehicular traffic, thereby 
effecting a number of private and public sector decisions, 
a fare increase will jeopardize ultimate implementation 


of the Plan. 


The Plan itself admits that timing is critical 
in achieving the proper balance between mass transportatior 
and incentives to private transportation: zt 1S imperative 
that the public transportation improvements procede vehicular 


access restrictions.... (Pian 5-9.) Defendants acted 
contrary to what the Plan contemplates by simultaneously 


failing to restrict vehicular access while discouraging 


public transportation by increasing its cost. 


_ 


This Court had already recognized e relation- 


shi, between the Plan strategi and the transit fare in 


3) ey ae , Supra 499 F.2d at 1125. Relying upon the 
representation by the tate and EPA, thi Court made clear 


that the absence of an express limitation on transit fares 


was acceptable only because there were other strateaies 


os 
+ 
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an, particularly the parking strategy, whic! 


would limit auto use. FOE v. EPA, supra 499 F.2d at 1125. 


On subject matter jurisdiction, Plaintiffs sub- 


mitted that there was a clear nexus between the public 


health consequences of a fare increase and the violations 


of the Plan. Plaintiffs also invoked the court's tradi- 
tional power to perserve the status quo to safequard -he 


thing at issue, the Plan to protect public health in New 


York City. Danielson v. Local 275, 479 F 


Fhe The PA's Position. The igreed witt 
I tiff and conciuded that the fare ncreasi will 
letrimental] alrect the public health and welfare" of 
che City of New York. (A224.) Judge Duffy had instructed 


ill counsel on the return date of the motion to communicate 


with ne EPA and to request that EPA tate its position on 


ne Tare increase by August 1, 1975. (A200. ) EPA complied. 


ee) It delivered a timely statement to the Court in 
which it reviewed the facts of the fare increase, calculated 
that Plaintiffs' prediction of a 10% loss in mass transit 
-iders was accur ’ A224-28 1d concluded that ’ 

riders was accurate (A2zé24-25.),and concluded that an 


increase in fares on New York City Transit Authority 
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Subways and buses will detrimental public 
health and welfare and that other measures are available, 


and required by the present [Plan], which would avoid this 


harmful result." (A226.) 


EPA expressly pointed out that the City and 
State had other ovtions under the Plan, particularly the 
toll strategy, which would obviate the need for a fare 


increase even in time of financial crisis. EPA stated 


as follows: 


“For example, B-7, one of the strategies 
ff the TCP for which Notices of Violation 


were issued to the State and City of New 
York in January, 1975, requires the imposi- 
tion of tolls on the East and Harlem River 
Bridge crossings. This measure would have 
three beneficial results: 


(1) It would reduce the use of scarce fuel; 


(2) It would provide cleaner air; and 
(3) By encouraging use of car pools, it 
would avoid unnecessarily heavy costs 
to the single-passenger commuter. 
"The imposition of tolls on the East and 
Harlem River bridge corssings, paralleling 


rom New -ISe€y, NOULICA pyY 


revenues while being in harm 
joals of the TCP 


. It would a 
favorable environmental consequences of a 


sUuDWay ana Dus fare increase and at the 
ame time help restore the City's fiscal 
position." (A225. ) 
ve The JeTendant S rOS1T1 n. rhe State , LItY 
i Tra 1t Authority raised no valid arguments in re sponse. 
ta } | + 14 ir h a+ " - m . > + y OF +} 
Whi J ( al1s ing tnat wert in violation dT che 
D? < 7 * 7} y “~ & - h = 
rlan, the State and the City relied pon the fact that 
ee ~ ty 15 ; t - a y 
idministrative jOtiations were still alive, and 
igain appealed to the Court to stay ment as it ad 
el \t ( ti Carlier to permit further negotiatior Jitn 
{ ] don )« re j-/7) i \ HH- f 
. iL / OL; AL4il Zoa1i6 +t ) io « } 
Veither the State, the City, nor the Transit 
Aut rity de ed that a 15 to 20% increase in air pollu- 
+ tituted irrer rabls« } — The c r+ Significantl' 
ISsT1ictu ( it parabDi narm. Line ©TaAlTe, »1IQGnitf Cantily, 


would cause 


suit provision specifically preserved t! entirety of the 


court’ 


Ss equitable powers, which would include the tradi- 
tioral remedies desijyned tc preserve the status quo and to 


jrant full relief. 42 U.S.C. §1857h-2(e). (Plaintiffs' 


Answering Memorandum, August l, 1975 at 9-12.) 


The City and Transit Authority relied upon their 
fiscal difficulties. Plaintiffs, however, showed that since 
there was a strong probability of success on the merits, 
they need only show a possibility of irreparable harm 
to Plaintiffs. The fiscal difficulties posed by the 
City must be addressed on the claim of impossibility on 
which Defendants have the burden, not Plaintiffs. (Plaintiffs' 
Answering Memorandum, August l, 1975 at 2.) Moreover, in 
recognition of the City's fiscal needs, Plaintiffs expressly 
asked that any injunction be designed not to add a fiscal 
burden to the City, but that compliance should fall exclu- 


Sively upon the Transit Authority and the State. (Plaintiffs' 


i 


Answering Memorandum of August 1, 1975 at 4-7.) 


In addition, Theodore W. Kheel independently 
asked to intervene in any hearing on Plaintiffs' motion 
on behalf of the Authority for Coordinating Transportation, 
Inc. Kheel stated that at such hearing he would present 
evidence to support his conclusion that the Transit 


Authority could meets its financial needs without resorting 
z 3 


to a fare increase. (A238-40.) 


The Transl Authorut relied upon the notice 
tuirement of the citizen suit provision. I Transit 
thority first noted that Plaintiffs' Notice of Violation 
tual] received by Yunich and yhn de , Chairmar 
1 eneral Counsel of the Transit Authority respectively, 

nly addre ed to Yunicl n hi apacit as Chairman 
ie M.T.A. (A93~-129.) The Tr it Aut ri invoked 
eparate corporate statu: undaer it law and arguea 
the failure to address the Notice of Violation to 
nich in both capacities absolutely prevented any judicial 
tion against the Transit Authority. Al67. 

Plaintiffs responded that, ywever addressed, the 
insit Authority had in fact received the Notice with the 
formation contained therein naming and pointing speci- 
call at the Transit Authority. (A103, Allo, os 

6, 18, and Al24.,) Furthermore, Plaintiff argued 
it a Notice of Violation was unnecessary 1n any event 
igainst the Transit Authority under the Act. It was a 
necessary to send a notice to an agent or delegate 
ency of the actual violator (in this case, the State) 
n notice had already been sent to the violator itself. 
ondly, under the District Court's Rule 65 jurisdiction, 
notice of any kind was required to obtain equitable 
lief against an entity acting in cor.ert with or parti- 
ting ith a defendant appropriately before the court. 
tion 304(e); 42 me §1857h-2 ) 


4. The Decision Below. Judge Dufiy denied the 


motion for a preliminary iniunction without reaching the 


merits. As to the fare increase, Judge Duffy ruled t t 


tatutory and “due process" notice to the Transit Authority 
was lacking. (A5-8.) He also characterized Plaintiffs 
jetailed factual affidavits as “pure speculation," although 


both the EPA and the State admitted the accuracy of Plaintiffs' 
conclusion on the effect of the fare increase on transit 
ridership and no party disputed the effect of the loss of 
ridership on air quality. (Al0, A224-228, A219.) Judge 

Duffy further dismissed the Transit Authority as a Defendant 
because he said that the Transit Authority was not mentioned 


in the Complaint, which is untrue. (A9, A34, A57, A70O, A72) 


While denying relief against the fare hike on 
these bases, Judge Duffy also touched upon other aspects 
the application. He indicated that the appropriate 

standard of violation was not solely the violation of 


Dp 


the Plan, but rather also involved the status of EPA's 
idministrative enforcement proceedings. (Al2-13.) He 
Said that he had some question about Subject matter juris- 
> | 


diction, although he only cited to this Court's decision 


in FOE v. EPA, supra, which found that there was a nexus 


between the transit are and other strategies of the Plan. 


. 

s to the financia Hilit f 
witn an Order, Judge Duffy said a” art id ré t 
ai thorough analysi of the issues, but did not comment n 
wno had the burden to make uc in anai 1 . Al "as 
I tatement In this issue, ioreover, nti t wi l 

rlier direction that any factual dispute would be r« ] i 

it a hearing A201.) 

As to Plaintiffs’ motion for a preliminar i inc- 
ti enforcing 1 n, Judge Puffy refused for the f 
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requir_d more than proof of violation, as 


Secondly, he observed that Clean Air Act enforcement 


belonged in the agency, not the court -- an observation 
wholly at odds with the Clean Air Act and its legislat 
history. (ALZ« 3 Thirdly, he ordered that the Complaint 
be dismissed unless Plaintiffs served a notice of v it 
upon EPA or succeeded in obtaining EPA intervention withirz 
10 days; he viewed any consideration on the merit i 
speculation without EPA joinder as a party. (Al10 


A1l3-14.) 


Judge Duffy also preemptively denied laint 


motion for partial summary judgment ruling that minor 
I y J 4 ’ ; 


disputes a: to the status of EPA's negotiations with the 


City and State presented issues of fact. (Al1-12, Al4.) 
By preemptively denying the motion for summary judgment, 


Judge Duffy prevented Plaintiffs from showing that these 


issue: act were not relevant issues ot fact under 
the “.c: and violations alleged thereunder. The District 
Court's precipitious dismissal prevented partial resolu- 


tion of the action and furthei deflated effective citizen 


enforcement. 


ARG 2UMENT 


POINT I 


THE CLEAN AIR ACT OPENS THE COURT FOR 
CITIZEN SUIT ENFORCEMENT FOR THE PURPOSE 
OF ASSURING ADEQUATE AND SPEEDY 
ENF ORCEMENT OF THE ACT'S PUBLIC HEALTH 
GOALS. THE DISTRICT COURT, IN REPEATEDLY 
py. baby TO TAKE JURISDICTION OF A 
ITIZEN SUIT ACTION, AND IN DENYING 
PURIELe FS'MOTIONS FOR PRELIMINARY 
RELIEF, HAS EFFECTIVELY AMENDED THE ACT 
AND DEFEATED THE CONGRESSIONAL GOAL OF 
SPEEDY ENFORCEMENT 


This £8 a ease Like CAB... vi Aeromatic 


Travel Corp., 489 F.2d 251 (2d Cir. 1974); Plaintiff: 


are entitled to preliminary relief because Congress has 
clearly »%pened the court to them and because any other 
result would amend the Act and defeat the purpose of 


speedy enforcement. 


A. Conflicts with the Statutory Language 


he citizen suit provision of the Clean Air 
Act makes actionable a violation of tha standards or 


timetables of an implementation plan in a case brought 


by a private litigant. 42 U.S.C. §1857h-2Z(a) (1) 


 } a 
Congre was explicit that if EPA did not go to court 
to enforce the Act 


, Citizens could. 


The District Court, however, established a 


different stan“ard for citizen access to judicial 
relief. It denied Plaintiffs' motion for preliminary 
relief to enforce the Plan and for partial summary 
judgment on the grounds that there were some minor 
disputes as to the status of negotiations between 

EPA and Defendants, although it is undisputed that 
Defendants are in violation of each of the Plan's 


strategies (Al1-13.) Having made an inquiry into 


U 
. 


the status of EPA administrative enforcement 

activities an essential part of finding a violation, 
the District Court then ruled that EPA is a 
indispensable party which Plaintifs must bring in EPA 


or suffer prompt dismissal. (A13-14.) 


The conflicts between Congress's view and 
District Court's view of the citizen suit provision 

are apparent upon the face of the statute. First, the 
District Court amends the statute's standard of violation 
to include proving charges against EPA. The citizen 
Suit provision, however, authorizes actions against one 
who is alleged to be in violation of .... an emission 
standara Or Lamitation ‘under this Act..«.." 42 U02S.C. 
§1857h-2(a) (1). The "District Court shall have 
jurisdiction .... to enforce such an emission standard 
PIN tations.” Id. at §1857h-2(a). Section 304 does 
not make the status of EPA's administrative enforcement 
activities an element of the violation; to the contrary, 


Only diligent prosecution of a judicial enforcement 


act n pb 
m+ Cc 7 
action. Id 
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courts 


in 


allows it to intervene as of right. 42 U.S.C. 

SiS thr=—2 (a) (2) 4G) t2). In contrast, Section 304 (b) 
(1) (A) makes EPA the necessary recipient of a notice 
of violation. Id.at §1857h-2(b) (1) (A). Once a 
citizen suit has been properly commenced,the action 
should continue to judgment whether or not EPA is 


joined. Metropolitan Wash. Coal. for Clean Air v. 


District of Columbia, 511 F.2d 809, 814 (D.C. Cir. 1975). 


The third conflict between the District 
Court's ruling and the Act is that the statute makes 
no provision for reference of the Plan back to the 
administrative agency after the 60 day notice period has 
run, as the District Court effectively has done twice 
in this case. To the contrary, if the violation is not 
corrected during the notice period, the citizen 
litigant is prevented from proceeding in a judicial 
proceeding only if government is itself diligently prosecuting 
a judicial enforcement action on itsS own. 42. U.5 .C. 
SLES TH=-24b)i; Conk. Rep.  Ss6. Since a citizen may 
intervene in an EPA action as a matter or right, the 
citizen is in a position to demand judicial relief for 
uncorrected violations and participate in the judicial 
process. ThtsS iS Significant because "[e]nforcement of 
an order to abate must be obtained in the courts, 
whether an agency or a private citizen initiates action". 


Leg. Hist. 353 (Memorandum introduced by Sen. Muskie). 


Here, the District Court has in ettect stayed the 
Sulit without the government bringing a judicial 


enrorcement action of its own. 


The District Court's opinion and rulings 
on these related issues makes no reference to the 
citizen Suit provision's language or legislative 
history. (All-14.) The District Court Sweeps aside 


the Congressional scheme solely on the basis of the 
belief that enforcement of the Plan is beyond its 


expertise and too time consuming not to be left with 


the Agency. (Al3; FOE v. Wi son, supra.) The 


same objections were raised in an effort to delete the 
citizen suit provision and rejected by Congress. 


S. Rep. 36, 37-38; Leg. Hist. 273-79 (Sen. Hruska), 


co 
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; 
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352-53 (Sen. Muskie), 3 
this debate emphasized that the courts woul d be 
applying an objective, workable Standard, the District 
Court's mistaken belief to the contrary must have led 
it to overestimate the task at hand. In any event, 


ss decided that any added burden on the courts 


WaS warranted because of the importance attached to 
1tizen enforcement. beg, Hist; 238, 280; 3599-353 


(Sen. Muskie); 355-57 (Sen. lar€é); 387 (Sen. Cooper). 
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The Act's new approach to enforcement was enacted 


because of a perceived public health emergency and 
because past government enforcement was too restrained. 


E.g., S. Rep. 1, 36. 


The District Court, nonetheless, acts as if 
the citizen suit provision did not change at all the 
relationships between Plaintiffs, the violator, the 
agency, and the courts. Congress, however, had 
consciously "broadened" the public role, and was 
creating a "novel concept of public participation". 


NRDC v. Train, supra 510 F.2d at 700; Leg. Hist. 262 


(Sen. Spong), 349 (Sen. Scott); Leg. Hist. 387 
(Sen.Cooper). As such, the provision was much debated 
and safeguards were inserted to avoid unnecessary 
burdens on the court. Actions under section 304 are 
permissible only in the defined set of cases, only 
after 60 days notice, and only if the violation is 

not corrected or if EPA does not go to court. BiGws 
S. Rep. 36-38. Moreover, to deter those who would not 
exercise these new rights responsibly, the Act allows 


the recovery of attorneys' fees by defendants where 


plaintiffs bring merely harrassing actions. E.g., S. Rep. 38. 
C. Conflicts with the Congressional Purpose of Speedy 
inftorcement 
This new arrangement of rights and responsibilities 


) 


° 

wa: leSigned to prod government a on to take 
~ , ~* ~ - ~4 13 , ur . ] uw “17 

primary responsibility, yet still pr ide sure 


protection against bureaucratic delays and 
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V ight delay health protection. E.g., Leg. Hist. 
127 (Sen. Muskie); 262 (Sen. Spong); 349 (Sen. Scott); 
5S. Rep. 36-37. This was to be accomplished by 
allowing the regulatory age sy. days to act aga 
violatio ; thereafter District Court "shall" ha 
jurisdiction. 42 UsS.C. §18S7h=2 (a) . 

to the provision for Plan enforcement, 


Plan adoption is marked by a series of duties wh 


"shall" be done in set time periods of reasonable, but 
not overly generous, duration. 42 U.S.C. §1857c-3-4-5. 


No less than the other timing provisions of the Act 


he choice of 


ill allowed EPA 30 days to act but after objections 
2 ’ J 
+} + + 


inge was made in the Conference version. Leg. Hist. 
730 (Memorandum of Law); Conf. Rep. 55-56. The District 
Court has undone the ability of the citizen suit 
provision to prod speedy agency action by extending the 


60 days allowed by Congress to well over a year through 
the Ourt* refusal to act in the fact of undisputed 
violat ns. 

"h ise at bar illustrat the practical] 


Significance of the Distrivtt Court's deviation from 


the statutory requirements. In the Congressional 
version, there is a relatively simple procedure to 
ascertain whether violations exist. Even thouch this 
is an unusually complex Plan, anyone familiar wi 
1 


New York City may read the timetab’es of the Plan and 


know, to a certainty that many of the milestones have 
i? D 


ct 


been missed. Indeed, EPA has already found the Defenda 
to be in violation as to 12 of the 32 strategies. Under 
the District Court's version, a broad inquiry 1S 
necessary to ascertain whether Defendants and EPA 

have in effect acted reasonably. This greatly expands 
the burden on the courts. It would also be fatal to 

the citizen suit provision because public interest 
groups simply do not have the resources and ready access 


to information to take on this burden. 


Were the District Court to have applied 
the Congressional test of violation, Plaintiffs 


would have succeeded in their motion for preliminary 


relief enforcing the Plan because the PDistrict Court 
could not have ruled that there was a question as to 
the possibility of success on the merits as grounds for 
denying preliminary relief. This approach would have 


closed the issue of liability and focused energies on 


shaping realistic solutions. Instead, the District Court 


( led d { j t jri 
% 
Wit en I ement. 
Defendant are j undisputed violat ‘iy. FOL 
é ImpLle, rr pridade tol] and park] trat l¢ and EPA 
| » four he (EPA Not] L of Vi ylati Im ann f eda nereto } , 
T District Court de 1led partial] umma 1 id nt . 
4 tw trategis on t basi tf x itive] minor 
41Ssput is to the tatu >t EPA* ind Defendants' 
neg lations, (Al2.) But, it wa undi iced that 
Defendant id refused to sign ani administrat \rder: 
On t iY trategy for eight months. {(Al60.) The 
District Court's interpretation thu allows violators 
) b j r > + n+ raf) ] +¢ "Orrea the nroakh rr 
uC 1Sé tnelr persistent é iSal LO COrrect the Prodilel 
i i mear CO avoid a citizer ult provision "directed 
it providing 1tizen enforcement when Oureaucracie 
11 co act”. Leg. Hist. 352 (Sen. Mu Kie). 
This ruling allows Defendants to avoid the 
Pla trategi¢ which they were unable to delete throug}! 
their u iccessful attempt to revis: the lan. (A134-35, 
eG ie Supreme Court has ruled, however, that 
"if such a person cannot obtain a revisi In, because 
ror example the plan as so revised would no 
Nger insure timely attainment of the national 
fandards, then under the Act he has no alternative 
but to comply or to obt 1in a postponement 19f the 
julrement's effective date-if he 1 itisfy 
t tringent condition OF SiO tt). * 
rain v. NRDC, 421 U.S. 60, 90 Cheval « 
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The District Court's decision to the 
contrary allows a violator to avoid both compliance 
and the procedures for postponement. 42 U.S.C. 
§1857c-5(f). This ruling creates a significant 
loophole in the Act's systematic safeguards against 
delay in protecting health. Congress asserted itself 
ictively as to the tempo of the process. Each step 
wa to be accomplished within a set time so as to 
produce implementation plans that “insure" achievement 
of health standards by a date certain. 42 U.S.C. 


§1857c-5 (a) (2) (B); Id. at §§1857c-3, -4, -5; NRDC v. 


EPA, Supra 475 F.2d at 970. A state has the burden 


of showing that its plan will attain the standards on 
the basis of specific criteria. Id. at §1857c-5(a). 
EPA approves on the basis of a documented plan and 
subject to the Administrative Procedure Act rulemaking 
requirements. > Bs Si1€. $553. C2970). The same set of 
safeguards are applicable to revisions of a plan, 
extension of the dates by which the standards must be 


met, Or postponement for individual polluters. 


42 U.S.C... §$§ 135 7e-5 (a). (3), te) (£). The District Court 
interpretation allows EPA and the State to slow down 
the tempo of health protection, or even weaken Plan 

strategies, without any of the Act's safeguards. The 
Act 1s to the contrary. Administrative procedures are 


to be accomplished on the violator's time, not the 


> r 


ublic's, Trais V. NRDC, 42] U.S. 60, 93 (1975). 
et, the District Court' refusal te 
enrtorces a ipled With EPA' refusal to c: mence 
it wn action, effectively give Defendant the 
benefit wi @ revised Plan with none . the Act' 
ifeguards, If the District Court ippli é 


-Orrect standard of Violation, the nearing on remedy 


would have provided the necessary safeguards. Any 
departure from the tempo and standards of the Plan 
would have to be explained in a record on which 


“eCrendants would have the burden. It EPA sanct 


10onea 


i le] , 1t, too, would hav nad to expleai; ltself, 
In these Circumstances, the bridge toll and parking 
trategies could not nave remained in Violation 
wit it the i Yance Of any orders tor ma ionths. 
vers would have had to be forthcoming iS to wi 20 
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POINT II 


THE COURT ERRED FOR THREE SEPARATE REASONS 
IN RULING THAT THE CITIZEN SUIT NOTICE 
PROVISION PRECLUDED JURISDICTION OVER THE 
TRANSIT AUTHORITY; (A) THE STATUTE DOES 
NOT REQUIRE NOTICE TO DELEGATE AGENCIES 

OF THE STATE; (8) THE STATUTE DOES NOT 
REQUIRE NOTICE TO PARTIES JOINED FOR THE 
PURPOSE OF GRANTING FULL RELIEF; (C) THE 
TRANSIT AUTHORITY RECEIVED NOTICES OF 
VIOLATION AND THE DISMISSAL WAS CONTRARY 
TO THE LEGISLATIVE PURPOSE. 


The District Court ruled that it lacked 
jurisdiction over the Transit Authority because Plaintiffs 
had alleged!v not provided the Transit Authority with 
notice of violation under the citizen suit provision. 
(A5-8.) Before showing why the citizen suit provision 
did not require any notice to th Transit Authority 
as a matter Of law, it is well to review the facts 
for they show that the Transit Authority received 
actual and statutory notice and that, as a practical 


matter, the court's ruling served no just purpose. 


On August 5, 1974, Plaintiffs sent an exhaustive 
notice of violations to the Governor, the EPA, and 


the New York State Department of Environmental Conservation. 


The notice specified each milestone of each Pla: 

strategy, whether or not the milestone had been 

violated, and the delegate agencies to w..ach 
37 


the Plan assigned responsibility. (A93~—-129.) 
Requiring, as it did, a 34 page table, the notice was 


as thorough as reasonably possible. 


Although not required by the Act or EPA's 
regulations, Plaintiffs also sent the notice to 
15 agents of the State to whom the State had delegated 
some of its responsibility to implement its Plan.* The 
Plan was, however, imprecise in many respects as to 
such delegation. In particular, the Transit Authority 
is seemingly identified in the Work Plan as part of 
the Metropolitan Transportation Authority ["Metropolitan 
Transportation Autnority (Transit Authority) "} 
(E.g., Plan pL ss) Technically each are separate 
corporations, with delegated duties under the Plan. 
Nonetheless, they have identical Boards of Directors; 
the same chief executive, Yunich (Al195.); issue a combined 
annual report; and circulate literature to the public 


which makes the Transit Authority appear as a Subsidiary. 


a ae — ee — <_———_. 


*“David L. Yunich, M.T.A.: Michael J. Codd, New York erty 
Police Department; Altred Eisenpreis, Economic Deve lopment 
Administrator; J. Douglas Carroll, Jr., Tri-State Regional 
Planning Commissioner; Arnold R, Fisher, New York State 
Department of Motor Vehicles; Robert Low, New York City 
Environmental] Protection Administration; William J. Ronan, 
The Port Authority of New York and New Jersey; 

Theodore Karagheuzoff, New York city Department of 

Traffic; Morris Tarshis, Bureau of Franchises; Paul O'Dwyer, 
New York City Council; John Zuccotti, City Planning 
Commission; Michael Lazar, New York City Transportation 
Administrator; Elinor Guggenheimer, Department of Consumer 
Affairs; Moses L. Kove, Taxi and Limousine Commission; 

and Abraham Beame, Mayor of the City cf New York. 


Failing to pierce the Plan's imprecision of 
reference, Plaintiffs mailed a copy of the notice of 
violation to Yunich, but only addressed to him in his 
capacity as Chairman of the M.T.A. (A93.) The original 
Complaint, like the notice, identified Yunich as a Defendant 


solely in his capacity as Chairman of the M.T.A. 


The practical insignificance of failing to 
distinguish between the entities and the two public authority 
hats worn by Yunich is highlighted by the fact that the 
General Counsel of the Transit Authority has represented 
the M.T.A. and the Transit Authority at all times during the 


litigation, up to and including this appeal. 


The separate corporate identities raised a 
problem only when relief was sought against the fare 
increase. The Transit Authority has singulrr statutory 
authority over the fare. N.Y. Pub. Auth. Law §1205. 
Plaintiffs decided that it was preferable to make the 
Transit Authority a party Defendant for the purpose of 


granting full -elief. But Plaintiffs decided that they 


need not and should not send a new notice of violation 


to the Transit Authority. 


First, when the motion for preliminary injunc- 


tion was filed a few days after the fare increase was 


announced, the Transit Authority indicated that the fare 


increase would go into effect almost immediately. There 
Simply was no time for a 60-day notice. Second, the 
fare increase was not itself a violation of a specific 
Plan strategy and therefore was not the proper subject 
for a "notice of violation." Third, the statute aid not 
require a notice of violation both as a matter of literal 
construction or to vindicate any statutory purpose as 


expounded in this Court's decisions in Conservation Society 


of Southern Verniont v. secretary, 568 F.2d 927, 938-39 


n.62 (2d Cir. 1974), vacated on other grounds, : oes: 


(1975), and NRDC v. Callaway, Dkt. No. 75-7048, Slip 


Op. at 6, 7 and n.4 (2a Cir. September 9, 1975). 


The District Court ruled, however, that this 
Court's reasoning was not controlling, and held instead 
that notice was a due process right of the Transit 


Authority requiring strict and technical compliance. (Al-3.) 


A. [The Statute Does Not Require Notice to a Delegate 
Agency of the State in an Action to Enforce 
Implementation of a State Plan. 


complaint and summons, is necessary only to the extent 
required by statute. The Clean Air Act citizen Suit 
provision, Section 304, provides in pertinent part 


tnat: 


"No action may be commenced...under subsection 
(a) (1)...prior to 60 days after the plaintiff 
has given notice of the violation (i) to the 
Administrator, (ii) to the state in which the 
violation occurs, and (iii) to any alleged 
violator of the standard, limitation, or 
order...". 42 U.S.C. §1857h-2(b) 
Notice was given to (i) the Administrator, (ii) the 
State in which the violation occurred, and (iii) the 
State as the alleged violator. Here, the violation 
was the failure to implement the State's Plan in its 
totality. Section 107(a) of the Act provides that it 
is the state with “primary responsibility" for the 
implementation plan, and section 110(a) (1) directly 
affixes responsibility on the state. 42 U.S.C. 
§$1857c-2(a), =-3 (a) (1). The Act defines "State" 
in a manner that excludes any governmental agency of 
lesser size. Section 302(d), 42 U.S.C. §1857h-(d). 
The EPA has expressly ruled that any delegation by a 
state to its subdivision does not "relieve the State 
of responsibility under the Act for carryiny out" the 
Plan. 40) CLPsR.. SS152EU-t£). Accordingly, the Transit 
Authority and other entities of the State were simply 
agents of the State for the purposes of this case seeking 


to force the State to implement its Plan. 


The statute does not require service on the 
State's agents in this case any more than it would reqvire 


sorvice upon all the employees of a corporate polluter 
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who have any control over its emissions. 40 C.F.R. $34.26). 
Any other interpretation would turn the notice provision 
into an obstacle course. For example, plaintiffs, 
as here, may often have imprecise information as to 
the violator's delegations to its agents. Congress 
was concerned to avoid such results; the Senate Committee 
Stated that the regulations under the notice provision: 
"should not require notice that places impossible 
Or unnecessary burdens on citizens but rather 
should be confined to requiring information 
necessary to give a clear indication of the 
Citizens’ intent”. S. Rep. 37. 
Significantly, EPA's citizen suit regulations do require 
service upon the State environmental agency, but do 
not require service upon all the agents of a violator. 
Only the principal must be served through a responsible 
agent. a0 ‘CLF RR. §S4.2te}. In contradistinction 
to the limited number of persons who shall receive 
notice, the notice to the principal shall identify the 
"person or persons responsible for the alleged 


violation". 0 C.F as SS4cs tb}. 


Here, Plaintiffs were in full compliance 
with EPA's regulations. Notice was served upon the 
Administrator, the Governor, and the State Department 
of Environmental Conservation. The notice named the 


Transit Authority among other agents of the State as 
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not having fulfilled their delegated responsibilities 


under the Plan. (A303; ALLO; ALiG, ALLS; 


EPA has itself found that a notice of 
violation concerning the failure of the Transit 
Authority to de its delegated duty under the Plan need 
not be served upon the Transit Authority. (See Section 113 (a); 
Notices annexed hereto.) When EPA issued its Notice of 
Violation of Plan strategy B-5 under section 113(a) of the Act 
it sent the Notice to the State and the City, but not 
to the Transit Authority, although this strategy is 
directed primarily at the Transit Authority. 
Subsequently, the State (not the Transit Authority) 
admitted violation of the strategy calling for Transit 
Authority implementation in the EPA administrative 


order. (A172.) 


Thus, whether one looks at a Section 304 
citizen suit notice or a Section 113(a) notice of 
violation, service of notice upon the Transit Authority 
itself was statviorily unnecessary because the viclation 
concerned the failure to implement the Plan for which 
the State was primarily responsible and under which the 


Transit Authority had only secondary responsibility. 
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Ee The Statute Does Not Require Notice to a Party 

SS SSE Be Surpose of Granting Full Relief. 
Notice against the Transit Authority for 

the violation of the Plan was unnecessary for an 

additional reason in thi case. The Transit Authority 

wa joined for purposes of the motion for prelimir ry 

relief, not as a violator, but as a art nec 

to grant full relief. While the Transit Authority 


had, of course, failed in its own delegated duties 

under the Plan (Complaint, Par. 44; A34, A57, A64, A70, A72.) 
the immediate need for joinder related solely to the 

fare increase, which was not a violation of any 


press strategies of the Plan. Joinder for the 


limited purposes of Rule 65 prelimina ry relief did 
not require citizen suit notice pursuant to Section 304 
because the theory of joinder was not that the 


transit Authority was violating the Plan. 


The District Court's error comes from its 


citizen suit 


>onfusion between subsection (a) of 


provi LON, which specific what ] actionable ’ ind 
ubsect1ion 304(e), which preserve traditior emed i « 

i ZOn lits. 42 -C. §1857h-2(a), eG}. ¢ 
tice provision 1S expressly yeared to ubs¢ (a), 

whi J tne Transit Authority was brought in und 
lbsection (e). [Id. at §1857h-2(b). 


44 


Subsection 304(e), explicitly preserving 
existing remedies, has been broadly interpreted to 
preserve all rights and remedies of the citizen even 
when invocation of these other rights and remedies 
entirely climinates the 60-day notice provision with 
respect to a citizen suit cause cf action. 


Conservation Society of Southern Vermont v. Secretary, 


supra 508 F.?d at 938; NRDC v. Callaway, supra at 7. 


Such interpretation accords with the legislative his- 
tory which intended Section 304 as an additional weapon 
in the citizen's arsenal, not as an added barrier. 
NRDC v. Train, 510 F.2d 692, 699-703 (D.C. Cir. 1975); 


Metropolitan Wash. Coal. for Clean Air v. District of 


Columbia, 511 F.2d 809, 814 (D.C.Cir. 1975). 


It is well settled that the courts of the 
United States have the inherent power and authority under 
the all-writs act, 28 U.S.C. §1651, to enter such orders 
as may be necessary to enforce and effectuate their 
lawful orders and judgment, and to prevent them from 


being thwarted and interferred with. 


“Unless appropriately confined by Conyres: 
a federal court may avail itself of all 
auxiliary writs as aids in the performance 
of its duties, when the use of such his- 
toric aids is calculated in its sound 
judgment to achieve the ends of justice 
entrusted to it." Adams 'v. U.S. ex rel. 
McCann Illinois National Bank and Trust Co. 
v. Chicago R.I. & P. Ry Co., 294 U.S. 648, 


676 (1935); 9 Moore's Federal Practice 4110.29. 


, 


= 


bility of a plaintiff to obtain preliminary relief 
n a properly brought, pend citizen suit. Secondly, 
t misunderstood Plaintiffs' basis for joinder of the 
ransit Authority and motion for preliminary relief and 
pplied a notice requirement when the predicaté f 10la- 
ion was missing. 
‘ The Chairman and General Counsel of t Transit 
\uthority Received a Copy of the Notii Violation; 
issal on the Basis of Lack of Notice ir uch 
~lrcumstances was Contrary to the Congres ional 
furpose. _ f Sas A ea oe ee a Wh Beet ae i 
Plaintiffs also sought to call the Court's 
ttention to the fact that the Chairman and General Coinsel 
f the Transit Authority actually received a Notice with 
ll the information contained therein, and that dismi 
or lack of notice served no just purpose. (Plaintiffs' 
nswering Memorandum, August 1, 1975 at 14-15.) The 
trict Court refused to conside 


he Transit 


a compiaint 


that notice was a 


Authority. (A5 -§ 


process is satisfi 
and summons as was 


ily, this Court's a 


€ 


oe 
} 


ue Proce 
This 

d by pers 

done int 


service 


case. 


Clean Air Act's notice requirement not as a due process 
right, but functionally, in terms of its purpose to 


trigger administrative enforcement action. Conservation 


Society of Southern Vermont v. Secretary, supre 508 F.2d 


at 938-39; NRDC v. Callaway, supra at 7, 7 n.43: accord, 


NRDC v. Train, 510 F.2d 692, 698-703 (D.C.Cir. 1975). 


This is as Congress intended. S. Red. 37. 
No appellate court suggested, as did the District Court, 
that the 60-day rule constituted a due process right. 


Indeed the panel in NRDC v. Callaway, supra, indicated 


in its alternate holding that once the EPA has decided 
not to act on the citizen's notice, the citizen need 
not wait the full 60 days but might commence his action 


immediately. NRDC v. Callaway, Supra at Vai: 0 Rees 


Had the District Court inquired into the purpose 
to be served by additional notice to the Transit Authority, 
it would have seen that requiring edditional notice was 


unnecessary and inequitable. The Transit Authority 


being joined to seek relief against thé fare increase 
while the alleged defect was to notity the Transit Authorit/ 
of | it Lol pe ry Pla Furthermore, rioOlat 

| f trat of car ed out | { 'ra t 


ler. Moreover, the Chairman and Genera Counsel of the 


insit Authority had actual notice of Plaintif 


ons gained from personal receipt of Plaintiffs' Notice 


£ ¢ a? @ “ aiid¢ : . s+ } - r = . D «es } 
; rr a year’s parti pation in the case. Finally, tne 
had repeatedly refused to commence a judicial enforce- 
nt proceeding. Service of a further notice f violation 
. . * lA y ~ + re Ws 
tnesée ircumstance wWOUlLCdG Dé on-serl 1cal pecauSse cne 
oO of the 60-day waiting period, which 1 to glve 
idministrative agencies time to investigate anda act 
] - r - ° e " AIDM <p rs +7 a 
an alleged violation, had been served. NRDC v. Callaway, 


jgest that it was deprived of any right of substance 


st, that notice would h 


a waste of effort. The 


ylute barrier" for no rational purpose in direct con- 


decisions. Conservation Society 


supra; NRDC v. Callaway, 


POINT III 


THE DISTRICT COURT ERRED IN DISMISSING THE 
COMPLAINT PURSUANT TO RULE 8 BECAUSE THE 

COURT OVERLOOKED THE RELEVANT PORTIONS OF 
THE AMENDED COMPLAINT D, IN ANY EVENT, 


T Al 
BECAUSE DISMISSAL WAS NOT THE APPROPRIATE REMEDY. 


As an alternative ground for dismissinu the 
Amended Complaint against the Transit Authority and also 
Or not entertaining Plaintiffs' motion for a preliminary 
injunction, the District Court found a violation of 

-he Transit Authority "is nowhere mentioned 
in the canplaint." (A9.) To the contrary, the Amended 
Complaint, at Paragraph 44, together with the Table of 
Violations annexed as part of the Complaint, separately 
Specifies the Transit Authority as a responsible 
lelegate agency under four of the Plan's strategies 


all of which are in violation. (A34, AS7, A770; AT2.) 


The District Court's confusion on this 
issue 1S even more inexplicable because Pa ragraph 44 
of the amended Complaint alleges, as an examp li specifi 
violations of strategy B-5 (Increased Express Bus Service 
and Preferential Lanes). (A34.) The Transit Authority 
acknowledged that Strategy 3-5 was directed at it, d scribing 


tratcegy B-5 as “the only strategy directly applicabl 


to thi Authority." (Al66.) [ft annexed to its papers the 


State's admission of violation of strategy B-5 and 
consent to an order as proof of its good faith atten 


to comply with strategy B-5. (Al171-78.) 


Faced with such express allegations and a 
clarifying admission, the District Court nevertheless 


reasoned that the language "Metropolitan Transportation 


Authority (The Transit Authority) in Paragraph 44 of 


the Complaint is “insufficient". Ambiguities in the 
| 


pleadings are, of course, to be construed in favor of 


the pleader. U.S. Plywood Corp. v. Hudson Lumber Co. 


i7 PiRki:D. 258; 261 (6-0. Be 2SSors The ambiguity of 


a+ 
+ 


ference "Metropolitan Transportation Authority 
(Transit Authority)", if indeed ambiguous, cannot be 


laid on Plaintiffs' doorstep. The formulation and 


reference to the Transit Authority is a direct quotation 


from the Plan itself. (Plan Appendix | 
Plaintiffs had attacked just such indefiniteness in tne 
Plan in its Petition for Review before this Court. Theé 
Court overruled the objection, holding that the Plan 

was sufficiently definite for enforcement. FOE v. EPA, 


at 499 F.2d 1123-24 (2d Cir. 1974). 


Given that the Transit Authority understood 
the phrase in question, and that tie phrase was a direct 
Ca 


quotation from the Plan, the District Court 


Ob ‘tion to the formulation of the Compiarnt ire on 


Clear violation of the instructions in Rule 8(£) that 


a 


"all pleadings shall be construed az to do substantial 
justice." The District Court's departure from this 
rule is all the more evivent in that it completely 
ignored other allegations of violations listed in the 
annexed Table of Violations where the Transit Authority 


is separately named. (A57, A70p A72.) 


The District Court misconstrued the 
theory of the Plan and of the amended Complaint. In 
both contexts, the primary liability for the missed 
milestones lies with the State. See page 41, supra. 
The Transit Authority and other subdivisions of the 
State are merely agents undertaking specific responsibilities. 
Given the many subdivisions of the State involved in 
scores of missed milestones, the allegations of the 
amended Complaint are stated in reasonably "short and 
plain" form in the Table of Violations incorporated into 


the pleading. F.R.C.P. §8(a). 


In addition to the fact that the Amended 
Complaint adequately specifies allegations against the 
Transit Authority, it is also true that the Transit 
Authority was being brought in not only On account of 


violations for which it had duties, but because it was 


a party necessary to grant full relief to preserve 


the status quo by preventing the untimely fare increase. 
This was explained to the District,Court in full 

detail in Plaintiffs' pleadings’ and memoranda. (AL31, 
A137; Plaintiffs' Memorandum July 20, 1975 at Al0-1ll; 


Plaintiffs' Answeriiia Memorandum August 1, 1975 at All-13.) 


Thus, even if the District Court correctly 
found fault in the form of the pleadings, the Court erred 
in rul..ng that it "must" dismiss the action as against 
the Transit Authority. The Court plainly had the power 
to allow the pleadings to be amended. 2A Moore's, 


Federal Practice, 48.02, 8.17[{1]. Indeed, amendment 


or use of other devices under the rules rathor than 
dismis.al is the ordinary remedy. Ibid. Dismissal for 
faultY form in pleadinwys is disfavored and, in any event, 
allowed only upon a showing of prejudice. Id. at 412.21[2}, 
Here, the Transit Authority made no claim of prejudice. 

To take the extraordinary route of dismissal in this case 
where pleadings, of necessity, had to be drafted on an 
emergency basis, was ar abuse of discretion. But, this 
Court need not reach this question, since, contrary to 

the District Court's statements, the Transit Authority 

" 


is the subject of direct allegations against the "Transit 


Authority". 


my 
Se 


CONCLUSION 


The District Court's order 
Should be reversed in all respects. 
motion for preliminary relief should 


District Court for adjudication with 


of August 28, 1975 
The Plaintiffs'! 
be remanded to the 


directions as 


indicated herein. The Amended Complaint as against the 


Transit Authority should be reinstated and the Transit 


Authority ordered to serve its answer. 


Dated: November 10, 1975 
New York, New York 


Respectfully submitted, 


ROSS SANDLER 

DAVID SCHOENBRON 

Counsel for Plaintiffs 

(Natural Resources Defense Council, Inc.) 
Office and P. O. Address 

15 West 44th Street 


New York, 


(212) 869- 
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.S. Fovironvental Protection Agency 
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AFFIDAVIT OF SERVICE BY MAIL 


State of New York 
County of Kings 


Stephen Zedalis 


, being duly sworn, depos.s and says, that deponent 


is not a party to the action, is over 18 years of age and resides at 47-19 194th Street ce 


Flushing, N.Y. 


That on the 15th _ day of November, 1975 —s_— , deponent 


served the within _Brief for Plaintiff-Appellants 


upon __Hone Louis J, Lefkowitz, Attorney General of the State of New York 
_____Two World Trade Center, New York, N.Y. 10047 

3 Hon. W. Bernard Richland, Corporation Counsel, New York Dity — i 
a SE OD ped Suk hie SY. MY. 3oooF 
__Stuart Riedel, HsG. General Counsel, N.Y.c.T A, 


570 Ja B 5 see cg Sh a 9 ee 


Attorney(s) for the Appellees 


. in the action, the address designated by said attorney(s) for the 
purpose by depositing a true copy of same enclosed in a postpaid properly addressed wrapper, in a post 


office official depository under the exclusive care and custody of the United States Post Office department 


sdhyphins Salabe. 


within “‘e State of New York. 


Sworn to before me, g 2 g aor 
Vv 


This 13th 


_day of November ee 1975 __ 


SEAN J. FAY 
Notary Public, State of New York 
: No 24-4612261 
Quelified in Kings County 
Cummission Expires March 30, 197. 


